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December 31, 2015 
 
Mayor AC Wharton, Jr. 
City Hall 
Memphis, Tennessee 38103 
 
Councilman Reid Hedgepeth 
City Hall 
Memphis, Tennessee 38103 
 
Re: Analysis and Interpretation of Agreements between (i) City 
and Memphis Zoological Society and (ii)City and Overton Park 
Conservancy 
 
Gentlemen: 
 
 At your request I have reviewed the above referenced 
agreements and such other pertinent documents that I have deemed 
necessary to render an opinion as to the relative rights, duties 
and obligations of the City, the Memphis Zoological Society 
(“MZS”) and the Overton Park Conservancy (“OPC”), especially as 
they relate to the Overton Park Greensward. Apparently, a 
disagreement between MZS and the OPC has arisen and continues 
over MZS’s use of a portion of the Greensward for parking. 
 
Overton Park  
 
The real property now comprising Overton Park was acquired by 
the City by purchase 1901 and officially established as Overton 
Park in 1906. As such, we do not believe there are any 
agreements or covenants running with the land that restricts the 
plenary control of the City over the park. The park presently 
houses the Brooks Museum of Art, the Levitt Shell, the Memphis 
College of Art, the Memphis Zoo, all of which amenities and 
properties are subject to management agreements between the City 
and private non-profit entities. The park is also home to 
certain properties and municipal activities under the exclusive 
control of the City, such as a nine hole golf course, a City 
fire station and maintenance facility. The park also contains 



 – 2 – January 4, 2016  

other natural amenities, including forest land, lakes and open 
spaces such as the Greensward. 
 
The Zoo 
  
 The Memphis Zoo was established in 1906 under the control 
of the Memphis Park Commission. In 1989 the City entered into an 
agreement with Memphis Zoo, Inc. (“MZI”), a nonprofit support 
organization, to formalize a public private partnership between 
the City and MZS for the expansion, improvement, maintenance and 
operation of the Zoo pursuant to a Master Plan. 
 
 In 1994 the City entered into a management agreement with 
the MZS appointing MZS as sole manager of the Zoo. The 1994 
management agreement replaced and superseded the 1989 joint 
arrangement between the City and MZI (parent of MZS). Notably, 
the 1994 Agreement defined the Real Property comprising the 
“Zoo” under the control and management of MZS by reference to 
the “Master Plan.” The only Master Plan then in effect was that 
plan identified in the 1989 Agreement. It is apparent that the 
1994 Agreement was intended to permit MZS to continue alone the 
pursuit of the goals and objectives mutually developed by the 
City and MZS in the 1989 Agreement, which included 
implementation of the Master Plan. As discussed more 
specifically herein, the Real Property identified in the Master 
Plan that was assigned by reference in the 1994 Agreement to be 
managed by MZS, included a portion of the Greensward. 
 
MEMPHIS ZOOLOGICAL SOCIETY MANAGEMENT AGREEMENT 
  
 As reflected in the City’s Annual Financial Statements, MZS 
was created in 1951 to manage and support the Memphis Zoo and 
Aquarium. In 1989 the City and Memphis Zoo, Inc. (“MZI”) [parent 
to MZS] entered into an agreement to formalize a long standing 
public private partnership between the City and MZI for the 
expansion, improvement, maintenance and operation of the Zoo 
pursuant to a Master Plan. This agreement adopted, ratified and 
confirmed a mission statement developed jointly by the Memphis 
Park Commission and MZI, which provided in pertinent part: 

The primary missions of Memphis Zoo, Inc. are: 

To act as an advocate for Memphis Zoological Gardens and 
Aquarium (the "Memphis Zoo"). 

To work toward making the Memphis Zoo the major metropolitan 
zoo that the City of Memphis needs and deserves.  
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To engage in fund raising campaigns and programs to provide 
capital funds from the private sector for the enlargement and 
improvement of the Memphis Zoo. 

To be primarily responsible (in cooperation with the Memphis 
Park Commission) for marketing and promoting the Memphis Zoo 
and for raising funds from the private sector for use in 
activities and the operation of the Memphis Zoo. 

To act as steward for the funds raised in the private sector 
by Memphis Zoo, Inc., and to assure the proper and efficient 
application of such funds for the improvement of the 
Memphis Zoo. 

Through its auxiliary, Memphis Zoological Society, to support 
the educational, recreational, research and conservation 
programs and objectives of the Memphis Zoo. 

In partnership with the City of Memphis and Memphis Park 
Commission, and in cooperation with Memphis Zoological 
Society, to engage in long range planning for the Memphis 
Zoo, especially towards adoption, implementation, and 
completion of such Master Plan or Plans as City of Memphis 
and Memphis Park Commission, and Memphis Zoo, Inc., may 
mutually approve. 

To continuously promote community pride in the Memphis Zoo, 
while striving for improvement of the facility.  

(Emphasis ours). 

   

The 1989 Agreement adopted, ratified and confirmed a Master 
Plan, as required by the Mission Statement, for the improvement 
and enlargement of the Zoo prepared by Design Consortium, Ltd. 
Dated February, 1986, as updated as to Phase I by revisions 
dated June, 1989. Notably, this Master Plan covered the Zoo 
proper, adjacent paved parking areas and a portion of the 
Greensward south of and adjacent to the paved parking area.  
This Master Plan could only be changed by mutual consent of the 
City and MZI. 
 
 In 1994, the City and the Memphis Zoological Society 
(“MZS”) entered into a Zoo Management Agreement that granted MZS 
sole and complete authority for management of all operations, 
maintenance and programs at the Zoo. The 1994 Agreement replaced 
the 1989 Agreement between MZI and the City and placed the 
authority formerly shared between MZI and the City solely in 
MZS. The 1994 Agreement defines the Real Property comprising the 
“Zoo” under the control of MZS by way of reference to the Master 
Plan for the Zoo that was an essential part of the 1989 
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Agreement. We have confirmed that the only master plan for the 
Zoo in existence when the 1994 MZS agreement was executed was 
Master Plan for the improvement and enlargement of the Zoo 
prepared by Design Consortium, Ltd. Dated February, 1986, as 
updated as to Phase I by revisions dated June, 1989.  As 
previously mentioned this Master Plan clearly covers a portion 
of the Greensward, which by reference was placed under the 
management and control of MZS. 
Specifically, the 1994 Zoo Management Agreement between the City 
and MZS provided: 

5.  Property. 

5.1. Ownership of the Real Property and Equipment 
shall be and remain in the City. The City does hereby grant 
and convey to MZS license to use the Real Property and 
Equipment during the term of this Agreement for Zoo 
purposes only. 

5.2. The City will provide, at no cost to MZS, 
such additional land for parking or additions to the Zoo, 
as may from time to time be requested by MZS and approved 
by MPC. 

5.3. MZS shall have the right to make such changes in the 
appearance of the Real Property, routine non-structural 
changes, or additions or improvements paid for wholly by 
MZS, as it deems appropriate for the proper operation of 
the Zoo. MZS shall make no material changes to existing 
buildings and improvements on the Real Property without the 
prior approval of MPC in each instance. Capital additions 
are subject to Section 6 below. 

The terms Real Property and Zoo were defined in Exhibit “A” to the 
Agreement as follows: 
 

11. "Real Property" means the land described in the 
Master Plan for the Zoo and all buildings, exhibits, 
structures, walks, drives, parking areas, paving, moats, 
large trees, and other improvements and vegetation which 
are built on or affixed to the land, together with all 
future additions, replacements, and/or improvements, 
owned by the City. 

12. "Zoo" means the Memphis Zoo and Aquarium and all 
of the assets and properties which constitute the Memphis 
Zoo and Aquarium, including the Real Property, the 
Equipment, the Animal Collection and the Intangible 
Property. All assets and properties which are used as a 
part of the Zoo, but which may be held in the name of MPC 
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or any other division of the City, are deemed to be owned 
by the City and a part of the Zoo. 

 
 
The Overton Park Conservancy  
 
 In 2012, the City entered into a management agreement with 
the Overton Park Conservancy; in Section II of the OPC 
Agreement, the City purported to give OPC the full and exclusive 
authority and responsibility to manage, operate lease, maintain, 
rent, preserve, protect enhance and develop the “Management 
Area,” which was defined on an Exhibit to the Agreement 
identified as Exhibit “C.” Although the OPC Agreement indicates 
that the Management Area was described by metes and bounds on 
Exhibit “C,” the land under the management and control of the 
OPC was not described by metes and bounds, rather Exhibit “C” 
defines the OPC Management Area by means of an aerial photograph 
of the entire park with the OPC Management Areas being marked in 
red. Notably, the entire Greensward area is marked in red on the 
exhibit and thereby made a part of the Management Area of OPC 
under the agreement.  
 
 Article II of the OPC Agreement expressly excludes from 
OPC’s Management Area, “the Memphis Zoo, the Brooks Museum of 
Art, the Memphis College of Art, the Levitt Shell, the Overton 
Park Golf Course, the [City’s] General Services Area, and the 
Memphis Fire Department station on East Parkway, each of which 
is controlled by its own management agreement or City 
management.” These areas were collectively defined and referred 
to in the agreement as the “Managed Area.”  The agreement 
expresses, therefore, a clear intent to exclude from the 
management authority granted to OPC those parts of the Managed 
Area that were controlled by separate management agreements or 
controlled by “City management.”  
 
 As with the Management Area, the Managed Area was not 
defined by metes and bounds, but was identified on Exhibit “C” 
in one of two ways. First, certain portions of the Managed Area 
located within OPC’s Management Area were identified by dashed 
yellow lines; these include the Brooks Museum of Art, the 
Memphis College of Art, the Levitt Shell and the Overton Park 
Golf Course. The Memphis Zoo, the [City’s] General Services 
Area, and the Memphis Fire Department station on East Parkway 
were not specifically identified as excluded, but they were 
excluded as being outside the OPC Management Area outlined in 
red on Exhibit “C.”  
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 Even though Exhibit “C” contains specific areas of the park 
excluded from OPC’s management and control, we cannot discern 
how the author of Exhibit “C” determined the exact boundaries 
for each of these properties in the Managed Area. Nevertheless, 
it is clear that under the OPC Agreement that any conflict 
between the descriptions of the Managed Area in the separate 
management agreements pertaining to the Memphis Zoo, the Brooks 
Museum of Art, the Memphis College of Art and the Levitt Shell 
would control over the delineation of the Managed Area on 
Exhibit “C.”   
 As of the writing of this opinion, we have not been able to 
determine the source and accuracy of the delineation of the 
Managed Area on Exhibit “C,” except with respect to the 
delineation of the Memphis Zoo as discussed in detail 
subsequently.   
  
 Ignoring for the moment the accuracy of the Management Area 
delineated in the OPC Agreement as being under OPC’s exclusive 
control, Article VI of the OPC Agreement grants OPC the sole 
authority to control activities in the Managed Area that were 
already controlled by  “the Memphis Zoo, the Brooks Museum of 
Art, the Memphis College of Art, the Levitt Shell,  and City 
management [as to the Overton Park Golf Course, the [City’s] 
General Services Area, and the Memphis Fire Department station 
on East Parkway]. 
  
 Astonishingly, Article VI of the OPC Agreement provides in 
pertinent part that “the OPC will have the sole authority to 
determine what activities, events, program and concessions,(sic) 
shall take place and which shall be discontinued in the Managed 
Area during the term of [the OPC Agreement] and to establish 
rules and regulations governing same.” 
 
 Under Article VI, the OPC has the sole authority to 
determine what activities, events, program and concessions shall 
take place and which shall be discontinued at the Zoo, at the 
College of Art, at the Brooks Museum, at the Overton Park Golf 
Course, at the City’s maintenance facility and at the Fire 
Station on East Parkway, even though these areas were expressly 
excluded from OPC’s management authority in Article II of the 
OPC Agreement. Article VI grants OPC the authority to override 
management decisions of the Boards of the Memphis Zoological 
Society, the Levitt Shell, the Brooks Museum of Art and the 
Memphis College of Art as to the day to day operation of their 
respective facilities. 
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 Article VI is clearly inconsistent with the scope of the 
agreement as defined in Article II. Moreover, Article VI 
violates and is in conflict with prior existing agreements 
between the City and the Memphis Zoological Society, the Brooks 
Museum of Art, the Levitt Shell and the Memphis College of Art 
as to the day to day operation of their respective facilities. 
It literally allows the OPC to override management decisions of 
the Mayor and to determine which activities are conducted at the 
fire station and maintenance facility on East Parkway and at the 
Overton Park golf course.  This provision of the agreement is 
obviously a mistake and if not, it is unenforceable as against 
public policy, as the Mayor’s control over public safety is not 
delegable. 
  
 Absent termination of the 1994 Zoo Management Agreement the 
City could not (i) interfere with MZS’s efforts to manage the 
day to day operations, concessions and properties of the Zoo, or 
(ii) determine what activities, events, program and concessions 
shall take place and which shall be discontinued at the Zoo. 
Since the management agreement with the Memphis Zoological 
Society [and perhaps others] specifically prohibits the City 
from assigning or delegating its rights and duties under that 
agreement without MZS’s consent, the City could not assign its 
right to terminate the Zoo management agreement to OPC or anyone 
else. Thus, to the extent that Article VI of the OPC Agreement 
grants the OPC the right to manage assets and operations that 
are being managed by other entities under prior contracts, 
Article VI grants OPC rights that the City had no authority to 
grant. This was clearly an unintended mistake.   
 
 To the extent Article VI is not completely invalid, it is 
nonetheless subordinate to the management rights, licenses and 
powers granted to the MZS, the Brooks Museum, the College of Art 
and the Levitt Shell; as such the OPC Agreement, particularly 
Article VI, is not enforceable against those entities during the 
terms of their respective management contracts, which were 
entered into well before the OPC Agreement. 
 
THE GREENSWARD 
  
 As previously discussed an ambiguity exists in the OPC 
Agreement between the clear intent expressed in Article II and 
the delineation of the OPC Management Area in Exhibit “C” of the 
OPC Agreement. On the one hand, Article II excludes any areas 
under contract to another entity. In our opinion, this fact 
cannot be reasonably disputed. Indeed, Exhibit “C” attempts to 
exclude all such areas, which supports our view that the OPC 
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Agreement was never intended to give OPC rights to manage park 
areas subject to the contractual management rights of other 
entities or subject to City management.  
 
 Our discussions with counsel for OPC confirms that OPC is 
only attempting to fulfill the duties granted it by the City  to 
manage, preserve and maintain those areas of the park assigned 
to it under the OPC Agreement. Understandably, the OPC 
management believes, in reliance on Exhibit “C” to the OPC 
Agreement that OPC’s duties extend to managing, preserving and 
maintaining the entire Greensward. However, our discussions with 
City officials who negotiated and approved the OPC Agreement 
confirm that it was never their intent to grant OPC Management 
rights in areas under management control by contract with other 
entities and the City. Moreover, we have found no evidence that 
inclusion of management authority in OPC for the entire 
Greensward was ever specifically requested or an essential 
consideration for OPC to enter the agreement. Rather, we find it 
hard to believe and unreasonable for OPC to insist that the City 
intended to grant OPC rights that arguably would violate the 
terms of the City’s management agreements with MZS, the Brooks 
Museum, the College of Art and the Levitt Shell.  
 

 
CONCLUSION AND RECOMMENDATION 

 
 It is our opinion that the 1994 Zoo Management Agreement, 
which is still in full force and effect, granted MZS management and 
control over the portion of the Greensward delineated in the Master 
Plan for the Zoo. It is further our opinion that the City could not 
alter, amend, change the management and control over the portion of 
the Greensward granted to MZS without the consent of MZS, absent 
termination of the Zoo Management Agreement.  
  
 Some citizens have been critical of MZS’s insistence on 
exercising the rights granted it by the City to use a portion of 
the Greensward for Zoo purposes. However, in our humble opinion 
this criticism is misplaced. The City induced MZS and its 
predecessor to expand the Zoo into a major metropolitan zoo 
pursuant to a Master Plan with funds raised from private donors. 
MZS and its donors fulfilled these aspirations beyond what anyone 
expected in 1994 and continues to do so. It was reasonably 
foreseeable that the natural result of an expansion of the Zoo 
would be increased attendance and an increased need for parking, 
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which was contemplated.1 After all there are very few entertainment 
venues in the country that do not create a need for vehicular 
traffic and parking. Unlike Yankee Stadium for example, Memphis 
does not have three subway trains that provide access for thousands 
daily to the gates of the Zoo. Even OPC advocates will admit that 
additional parking is absolutely essential for zoo operations. 
Having done what the City and the Community requested them to do, 
it is understandable that MZS representatives and donors would be 
concerned when a new organization attempts to prevent MZS from 
doing what it had done for decades on the Greensward in order to 
support its needs resulting from its unprecedented growth. It is 
hardly reasonable for anyone to believe that the City would have 
intentionally interfered with one of the most successful public 
private partnerships in its history. 
   
 In the context of this background, it is fairly evident, at 
least to us, that the City did not ever intend to grant OPC any 
right, power or authority over that portion of the Greensward that 
had been previously assigned to and under the control of MZS for 
decades before the OPS Agreement was executed. 
 
 Regrettably, the confusion was created by a map of the Park 
attached to the OPC Management Agreement, which reflects that it 
was prepared by City of Memphis Division of Park Services, 
successor to the Memphis Park Commission, which prepared the Master 
Plan for the Zoo referenced in the 1994 Zoo Management Agreement. 
Nonetheless, it should be sufficient for the City to advise OPC of 
the mistake and then for the parties to agree to reform the OPC 
Agreement to clearly and accurately define the areas excluded from 
OPC control, which are under contract with other entities.  
 
 We assume that all parties concerned are reasonable and will 
acknowledge that the OPC Agreement needs to be modified to 
eliminate the apparent conflict over whom is in charge of the 
Greensward. If OPC’s intent is to only perform what it believes the 
City wishes it to do, then it should readily agree to sit down with 
City leadership and modify its management agreement to be 
consistent with what we believe was intended in Article II of the 
OPC Agreement. If the OPC disagrees, then we recommend that the 
most expeditious path is for the City to terminate the OPC 
Agreement and then, if anyone is interested, negotiate and execute 
a new agreement for management of those portions of Overton Park 
not already under contract to others. 
                                                

1  We also note that the recent efforts of the Levitt Shell board to 
improve their programs have created more interest in its activities, which 
have generated increased vehicular parking for the park and surrounding 
neighborhoods. 
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 I trust we have adequately addressed your inquiry. I have 
attached copies of the pertinent agreements and documents.   
 
 
    Very truly yours, 
 

    /s/ Allan J. Wade 
     
    Allan J. Wade 
 
 


