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 RE: Replacement for Council Member Harris 
 

Gentlemen: 

 Several Council Members have inquired about the procedure for replacing Council 
member Lee Harris, who resigned effective January 12, 2015.  At the request of Chairman 
Lowery and Vice-Chairman Conrad, I have investigated the matter. The applicable provisions of 
the Charter and the Council’s Rules of Procedure are listed below. 
 
Home Rule Charter 1 provides in pertinent part: 
 

No person shall be elected or appointed as a Councilman unless he or she shall 
have been a resident voter and taxpayer of the City of Memphis for not less than 
five (5) years preceding his or her election or appointment, or unless he or she 
shall have resided during the five (5) years preceding his or her election or 
appointment in territory that has been annexed to and at the time of such election 
or appointment forms a part of the City of Memphis, but it shall not be necessary 
for the territory in which such person resides to be annexed for five (5) years; nor 
shall any person be elected or appointed as a member of the Council from a 
particular council district unless he or she has been a resident of such district for 
not less than six (6) months preceding his or her election. 
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A nominating petition or other qualifying procedure on behalf of a candidate for 
the office of Councilman for a district shall designate the number of the particular 
district of the Legislative Council for which he or she is a candidate. A 
nominating petition or other qualifying procedure on behalf of a candidate for the 
office of Councilman for an "at large" member of the Council shall designate the 
position by number 1 through 6 for which he or she is a candidate. 
Each nominating petition shall be accompanied by a deposit of one hundred 
($100.00) dollars to be made with the Secretary of the Shelby County Election 
Commission. 
 
Upon any vacancy occurring in the Council, including a vacancy in the office of 
Chairman, by reason of death, resignation, removal or otherwise, the remaining 
members of the Council shall have the power by a majority vote to elect a person 
to fill such vacancy and to serve until his successor is elected and qualified. Said 
vacancy shall be filled as soon as possible and within a period not to exceed thirty 
(30) days thereafter. Such elected member shall possess the requisite 
qualifications for membership for that particular position on the Council, 
including the requirement that he or she be a resident of said district from 
which he or she is elected in the event of a district vacancy and shall take 
office immediately upon election and hold said office until his or her successor is 
elected and qualified. 

 
Pursuant to its authority to promulgate rules of procedure, the Council adopted Rule 54 to govern 
the replacement process: 
 

54.   
Upon notification of a vacancy on the Council, the Chairman shall requests 
written nominations from Council members of a qualified individual(s) they 
would like considered for the position.  Additionally, the public may nominate 
candidates and interested candidates may personally submit a letter indicating 
their interest in the vacant seat.  The name, address and birthdate of all candidates 
should be included in the nominating letter.  Interested candidates will also be 
asked to provide proof of residency as described by the City of Memphis Human 
Resources Division.  The candidates will be certified by the Shelby County 
Election Commission.  Required documents for Proof of Residency shall be at 
least one (1) of the following:  valid Tennessee driver’s license or state 
identification; Tennessee vehicle registration; current Memphis Light Gas & 
Water bill (within previous 30 days), and at least two (2) of the following:  
mortgage papers or lease agreement in candidate=s or spouse=s name; address 
section of federal tax return or tax bill for residence; recent bank or credit union 
statement in candidate=s or spouse=s name (within previous 30 days); voter 
registration card. 
 
Signatures of twenty-five (25) registered voters residing in the Council district in 
which the vacancy exists shall be obtained.   Said signatures and proof of 
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residency shall be submitted to the Shelby County Election Commission on a 
form which includes a sworn, affirmative statement regarding the residency 
of the candidate by noon on the Thursday preceding the Tuesday meeting 
when the Council shall fill the vacancy.   

  
During the Regular Meeting of the Council, all nominees will be given an 
opportunity to deliver a speech, may be questioned by the Council, and will be 
voted on at the same time.  A roll call vote shall be taken with each Council 
member indicating the name of their choice to fill the vacant seat.  Voting will 
begin with the Council person whose name appears first on the voting board.  
With each successive round of voting, the person who voted first in the previous 
round will vote last.   
 
The Deputy Comptroller will tabulate the votes and inform the Chairman of the 
vote count for each nominee at the conclusion of each round of voting.  The 
procedures in the initial round will be repeated as many times as necessary until a 
nominee garners seven (7) votes.  Beginning at the second round of voting, a 
nominee receiving less than two (2) votes will be dropped from the list of 
nominees.  After three (3) rounds of voting, the Chairman may accept a motion to 
consider the top two (2) vote-getters. 
 
The Chairman will have the discretion to establish time limits for voting when an 
impasse seems likely and to table voting to the next meeting so as to not disrupt 
and delay normal Council business.    

 
 It is our opinion that the Council’s rule is not inconsistent with the Charter that requires a 
replacement candidate to possess the “requisite qualifications for membership for that 
particular position on the Council.” Notably, no person shall be elected or appointed as a 
Councilman for a district unless such person files a qualifying petition with the Election 
Commission and unless he or she a resident voter and taxpayer of the City of Memphis.  In 
addition, the candidate must not be in arrears in the payment of taxes. City Charter, Section 17. 
Consequently, the Council’s rules requiring a qualification petition and proof of residency is not 
inconsistent with the requisite qualification process for City Council members. 
 
 The Charter requires the replacement be made within thirty (30) days. The final vote 
should be made by February 11, 2015. This permits the vote to be taken at either of the next two 
(2) council meetings or at a special meeting held before February 11, 2015. 
 

The Rule requires signatures on the qualifying petition and proof of residency shall 
be submitted to the Shelby County Election Commission on a form which includes a sworn, 
affirmative statement regarding the residency of the candidate by noon on the Thursday 
preceding the Tuesday meeting when the Council shall fill the vacancy.  While the Council 
set a different and earlier deadline for qualifying to give the Election Commission adequate time 
to process the petitions, the Council’s rule provides each candidate with an absolute deadline. 
This deadline does not end until noon, Thursday, January 15, 2015. It is our opinion that the 
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Council’s Rule can only be modified by an affirmative vote of seven (7) council members and 
then only prospectively. Any person who has sought to qualify before the rule is changed is 
entitled to rely on the rule.  
  
 Some have also inquired about the residency requirement in the Home Rule Charter 
Amendment. The United States Supreme Court has ruled that durational requirements are 
unconstitutional. Tennessee's durational residence requirements of 1 year in the state and 3 
months in a county were unconstitutional because the denied persons who did not qualify equal 
protection of the law and interfered with a persons right to travel. Dunn v. Blumstein, 405 U.S. 
330, 332-33 (1972); Halbert v. Shelby Cnty. Election Comm'n, 31 S.W.3d 246, 249 (Tenn. 
2000)(“the term “resident voter” as used in the School Board's charter[which followed the City’s 
Charter] provision establishing the eligibility requirements for service on the Board of Education 
of the Memphis City Schools requires the candidate to possess the legal qualifications which 
would entitle him or her to vote in the election if registered.”).  Since the City’s Charter requires 
a council member to be a “resident voter” its durational residency requirements of 5 years in the 
City and 6 months in the district are unconstitutional. Since Dunn v. Blumstein, the election laws 
were changed to only require residency for 30 days; this limited period was sanctioned by the 
Supreme Court. As a result the City’s Charter was amended as part of a redistricting amendment 
to eliminate the durational residency requirement for Council Members and to require a 
candidate to be a resident as defined in Tennessee’s Election laws. A qualified voter is a person 
who has resided in the state for 30 days; as applied to the City’s Charter a candidate for Council 
must be a resident of the City and of the District for which he or she will be elected for at least 
30 days before his or her election. 
 
 In summary it is our opinion that: 

1) Each candidate must submit a complete qualifying petition to the Council for submission 
to the Shelby County Election Commission by noon Thursday January 15, 2015; 

2) Each candidate must submit evidence that fully complies with the Council’s Rule of 
Procedure of such person’s residency by noon Thursday January 15, 2015; 

3) Each candidate must provide evidence that he or she is  a “qualified voter”  in the District 
under Tennessee’s election laws as of the date the Council votes for the replacement; 

4) Each candidate must produce evidence that he or she is not delinquent  in the payment of 
any City property taxes by noon Thursday January 15, 2015; 

5) The Council must vote on a replacement for Council Member Lee Harris by February 11, 
2015; 

6) The successful candidate shall receive a constitutional majority vote (7 affirmative votes) 
of the Council and shall take office immediately after being sworn in. 

 
We recommend that each candidate who has submitted an application be notified or the status of 
their application and be advised to submit any supplemental information to the Council that they 
desire to submit to satisfy the requirements on or before noon Thursday, January 15, 2015. Any 
additional petition signatures should be immediately submitted to the Election Commission for 
verification. The Commission has indicated its willingness to assist in this supplementary 
verification process. 
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      Very truly yours, 

      /s/ Allan J. Wade 
 
      Allan J. Wade 
 
Cc: 
Council Members  
 


